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Deavar, Cole., Uaot. 18, 1913.

ir, FEpse L, Spalptory,
Superintenient Bisghop Indian Sshool,

bBiahop, California.

¥y dear Kr. Spalabory:
Pyt B

I pend yoo harewith o memorandum &% the Momo Lake
pndtm and & aopy of 6 letter T hieve Jongt wriftten the LApgig-
tent United 5tetea Attorney concernine teem. Will poao ¥indly
E0 over thig wemorandum with aome care and write me ot yoor
rarlieat convenlecce any sugpestions rhieh yoo mpy have, Fleaze
gepecinlly kesp 1in pind whether there wonld Ye anything paltnad
¥ huving the mere riparian righis 4o conneaticn with these
lapds detcrmined ot this tire,

The more I think 4% over, the more I come to the
geonelugicn that what ve oupht to do 18 %o build betior ditohos
apd make 8 f1ll uae of these weiers on thesa lenda, oo &3 to
"have Eater ripgbta by epproprietion &g well mg under the ripar-
1an doeiripe, pod when thie 418 donw, to preavent eny interfer-
ence with the o1l uwese ol pueh meters, by an appropriate ic-
Junetion soilt if that 18 necespary.

]l ex alaoc asking Hr. Olberg for hle opinicn.

Fith warm persckpl reparda, - om

E foorg very truly
ne. v " Spedtal imsimtant to the

Pttorney-Gonaral
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Depver, Coleo., Get. 15, 1%12.

My, 0. 3. Olbecrg,

Soperintecdent of Irrigution,

log Angelen, Californie.
My desr Hr. Glherg:

HeTewlth T enclogse a copy of a nemerapdum just mane
cn Lhe YNopo Loke ewits ana A popy of & letter ] have juast
written to Fr. Hettmsn, Assdistont Unlted Stutes Atiorrey &rnc
glse eapy of & latter written to Yr. Spelsbory. Flease give
me your viema abopt thie malbter.

T go tonight teo New Kexieco for a conference &% A1-
Luquergue, ¥onday, enhd ray g from there to Fors Sterton,
tet I gkmll cot have time juat mow to return L0 Sen franciuzo
by way of the Gile &nd Los Angeles, =28 1 had hoped, buot ghall
raturn to Denver and.then go to 3an Francisco by way of Tevcds

" where I musf gtep for & [ow GuFE. |

1 duly received your cormurnleaticns,.and ttat one

copcernine the Lehi Ind anm wiil recefve prompd gylentian.
I 2hall telke 1t with me tod endeavor to vrite gFco in & Lew
days. 1 shkall glve you vy viewa on the Cwiens Veller wetters
at the enrliest poasitle morent.
with warpest peraonal regards, I am Y )
YarTa TEIF Lrulf,ﬁ‘ﬂm f-q]{cmx:.'_.'.
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Zenver, Cola., Cet. 18, 191:Z.

elter &, Hettoan, kEsg.,
LAapistant United Ttates Attornel,
S8en frangisges, Caeli1fornic.
sr dear ¥r, Hattmen:

I have jogt Fipiehed =& rovugh memorsndam eboot the
Heno Iake water righte scite against the Indjena, o eopy of
whidh I enoloas. .

If yor oould go ocver thio ond meke up FonT ndnd
stout the law, ard partioularily see shed kind of = pleading
we cokld make in these suite onder the California practice,
the 2111ny of mhick wovld not cmoont to B gFenheral eppasrance,
ard whioh wonld te zuffioient to quoeation fthe Jurisdlatdion of
the Conrt over the torsors of trene Tndiens, i1 would help
tﬁis matter formard very maok.

The asuthorities guoted in this memorandon are Just theoze
that I heppened to rud on in 8 hurried seeroh. They woeld agrve
to give you en 1nsight into the relstdiocm of the Government to ike
Todiaka, 41Ff you haove not elready ptondied thet matter, bul of
sonrse, do pot 4n any sanse empunt to e brief on the polnte wo

heve to copsldar,
T expect %o ba in San Pranciasco on the first of the



*¥r. Hettoman E.

month and will ges you either thom or & dey or two tefore or

after. Lat wa at that time, 1T posaible, hove otr {dems in

azeh shape that wo osn eend thex on to keghlngion for spproval.
T e nriting te ¥r, Spalsbary end to Lr. Clterg &ak-

ing them 1f they ese snp resson why we showpl? do more thaen

get thews puitz dismiamed np to the Irndiar defen:ante, ex=

cept, perbaps, the Ifiling in the Court of o supgention euch

&8 T hazve mentionead.

I trust yoo got 2lomy nll right with ¥r. Prorker when
he called on or shont the 15th, Bnd thet he 12 not 3n & vary
Freat horry aboot thie, ag jt'naﬂeaanrily tekes some time to
determine whet eocree shonld be purened, and to get it approved
by the Leparfment.

igtra very truly,

Ineg.

dpeetsl Aaadstent top the
itlorney-isnernl.
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WENORARDUE SONCTREING GUITH A0AIRST

IELIAE ALLOTRCE IR THI JOMC BASIH, CALTXO ELA.

TYhres zuibg Rove teen bhrought obviously Ifor the pur-
pose of pdjodicating the wuter rights Ia kush, Parker and Les
Yininy eréeks. The Tpdien ellctess on theae alreans have tesn
rade defendenta, ulong with other eettlers and soppescd owrars
of water righta.

Ypoh creok hes o lanpth of npat to exceed ten miles
runoing threugh iTrigable land. Ferker cvosk fiowa into Hagh
arcak mpd falker creek doep nleo. Theae lstter atreoma only
nave 1rrigable lands borderings ther for 4 skort diatance. Lae
Viping creek hasg 3 pomexhal preater agrisuitural length, 1f one
con s¢ call §t, snd 1t Flews into fono Lake. iowh creek mlsac
fiowa 4nto Mono Leka. This lakes jaealipe urnd 1t walers ore
ngeleps For agricultural purposes.

There §8 a schema for otilizing th head rwatere of
apkah arcek  for powor purpoaes, aﬁd i1t 1n euppoeed that a0me
company aobing in ike interests of the levada-Cglifornia Fomer
Gompeny, conirole this zcheme and han ek 8 upplicaninn in the
Governrent for rights-of-way end o the State ester [ommiasion
of Colifornin for permisajon to mge the watera [or power puT-
poned. Put little work hes been done OF the rroupnd Bnd T do
not know vhat ptepa have been taken, if any, By the power com-

peniep ta eprropriate water. Jt in anppopes that the power in-



torents have oleined options on the lenéa ¢f the plaintilfe
in the suita coverins the Parker and Tugh creeks, aed that Lheeo
siits are krought in thedr intercstno.

Tt asews that Hugh amd Porker creeks provide ample
weter far the irrigantion of all iende that aore riparian L0 them.
It 42 al=o anpposad that there 12 a larpe surplos,and o oOrpSERy
hoe heep organdred to build & ditch from fesh creek to oupply
veter to & lzrpe acreage on the eouth eida of Kene ieke thot
vorld cot ba riparian to Toph érsek. The plan ia to get mel-
tlera to locate theme lands ag Toagrt Lotries mnd ta wtbacribe
for atook in Lhe diteh. Thoes intereated tn thio echeme buve
botght & ranch at the outlet of Hush cresk ¢nd I Aam told, have
peguired the permiasion of meny af the other Tipariun owners oh
Sush ercek, to divert the watear pa planned., TP the roib ia sue-
sepspTEl, it will detarmire the extent of aprroprisitions on thade
streats and thair prioritien, and perhape wiil apportion the
waturs emong riparian owners. Yery likely, slep, it will de-
clsre the riparian rightn thet oro not Lelng uead, wrd enjoln
inteprference with them by the other parties to the suit.  As fer
AR ﬁt can £o in tke Eatter of determining the lnchomte righie
of »hat T may c¢ell the Leeert Sntry land echoms, whioh 18 uwpder
the cherpe of & ran by the name of YePfhersor, 12 to 2nd the
eapactty of the ditck arnd decluirs that A7 the buildere of the
¢itoh procesd with diliperce and poccesd in gpprapricting the
water, that they will have certein prioritiss. It 18 not clour

thet the Covrt omn even po thie far boeause the Zcfheredn in-



toreste will epot have the oonsent of all riparian oknsra, snd
gy Tiphrion owner who has not conecnied, motld keve thﬂ ripght
to object tc tre diversion for non-riperian oasee, iF iﬁ wohld
in any WAy irfore hiem.

The sottling of the righta of the pomer interspta
wonid aeem to be equaily 44ff{cnlt at thisn etage, teoccuse thar
ara iz pudh as inchonts rhape. The sitoation being ne It Grpedra
to be, T do oGt fully cnderstand the reason thut the suli was
brosght, onlezs 1t ba merely for the parpome of datermining acme
few d1pprted factp bctwean the power intereste and the Kelhersom
interestm, or be for the purposze of estoblishing, as npgainst
ather riparisn owrereg and apopyopriatore, & iorpe apprepriction
ir. the piaintir?, which mipht be pomd Lo mdvsoiupe by the PORET

compandas in the Mmlpre.

Tha Trdian lande were in pome fnetencods ocoupied by
tresze spce Tndfana, tut for the most part, the Iodiena came on
the allotcente st the tioe or skortly before the ellotmernts wero
made. TFraotically all of these alloiments were mnde befora
1905, tnt the troat pqtantn_in'nﬂ inztancep ware igsued tntil
after 1906, The landa alloted telonped to the pobtlic domdo
before the allotmenta, B0 the Sovermeent haw no peculicar water
riFktg 1n conneotdion witk thex, me 1%t monlsd, 48 Skrey hed Lelonsed
to an Yrd1an or other ressrvetion.

Aa I understond the lew fo be, these allotesm, Lecoose
they Md not Teceive thelr trost patente unfdl after 1906, ars

not eitizersg of the united Jtatea, and ere under the exolupive

-~



juriediotion of the United ’tztes. (Zoe tha fobt ol 19CE).

furthormere, the luind enbroced within theao allet-
mente im 3till the property of the Voited dtatea sng #ll ripar-
jan righte telpnp to the united utetea. Theoe riperian rights
woold dete fraom {he mepregation of these lBnda from the publie
domsin erd thelr devotion to Toddan po ,.;D ga. whiﬁ;:siy Yo the
tive the allotmaptn were made urdﬂdEiE§:£§¥? hﬂfarudth& T imo
that the alloteas aottlod vpon the land. , Thia, 1n enalogy te
the role that Tiparisn rights sttach to,isnd of a Horesteader
vhen he gcttles on the land, 1I ». $iloment precedea flixg. T
understard also thet though Indiona entitled Lo ailoicenta ore
permitted by Act ol Comgreacs to see therefor o the Unites Stsles
foprta Aand 8 jodgpment 1n Llweir feavor oporutes to give tham Title
just mre a patent by the Segretary of the Tnterior, neverthalzzo,
they have no veated righte 83 acatpat the united Rates antil
they pet their patentw in fee, nnd thet Congreus couic, i it
gew f1t, 1n doaling wit:h thew sz I1ts warda, make an enhiwely
girferect previgion for them, or ao provision, and covld take
from them these lsnds. I have hed 5o time to examine the aa-
thoritiem, i any there Le, on this guestion, Lot Lhe view Ex;
prosoed here 1s prolebly correot, At any rete, the Tond , inglusis
riperian rérhts, i2 now owped by the Lpited Ztateg, ené uz tha
Thited #iatee cannet be sued witheut 1ts congert, these suits
aa0id not mfreot the title of tha Goversment Ix this properiy.

1 believe further, though ! have not beon able fo

sxhaonst the poclhlect, thot coder the Aot of 1906, these Jndiens

e



ara chder the exclugive Jurfsdiction of the United “tstes and
canpnot te made defandenta fn o civil suit, pnd that thorefore
the Court fm ihuae soite haa obteined no Jurisdicticn over the
reraong of these Indfann, ZXven 1 {kese Indians cen De aued arc
the Conrt has Jjuriadietiopn of thelr pErRons, 1t =ould meap 0 Le
glesr that 1f the Coort d4d inventdgate thelr righte in the wstcrs
of these pireama and d41d denide thet trey hed ne each righta, or
nttampth%u Iipit thee to & ¢ortefn omount and to snjein them from
taking eny more water, that the Onited Stetez, Leoing the owner
of toeth the lemd ARd weater, ooold At eny time permit Llhese Todlons
to nms 1t, &&d that seek prermiegion wenld amownt §n. eack inatance
t0 a new tit]le end ®o0kld net be Rffected by the asctlorn of the
Conrt iﬁ.theae chaes,

3ma, [or inptarce, the Eegtier of ueff, 197 u. &,
4E8=-506, where 1t Yo pcld thet lanip devoted to Indier purposen
cennot be taxed am long om tho t4tle 1s {0 the Jpited Jtatas,
vocappe 1t 4o the purpone ol the Lnited Stptes 4o twrn gver the
Tee t¢ the Tndiens, usinoumbered.

The Aet of Fary B, 1906, %11l Lo foond In the Copple- -
mont of 1908 of Federsl Jfanutaa}unnﬁtntcm. pﬁgn 204.

Dow the prestfon im, whet to do akcobht fThese aniks:

Gencrolly speskinpg, 1t 18 an sdveniage (o have ¥
wetor righta determined, pnd herve 12 & aoit that zeems to Ee
mernt for that purpose. The Governcost hes no water righta in
this irsetonea Lhat -ﬂ.iffﬂl.' eaterially from the righte of privete

peroona, e¢ there would not Le thet objection fo cubmitting 1im

-fm



righte to the Juripdiction of 8 Jiate LpuTi. Jowever, T think,
generally speziing, it e onwige for the Loverncent o suTTender
4teg privilege of not Leipp sue! end to pubmit to the Jurisadetior
ofF 1 Court, mni sopacislly a rtate Court, vrloaa it Is rerfently
olenr that great advantagpe will come to 10 by delns 60. In thim
case, br avbmitting to the Jurledictica af the Stete Court, ihe
Governrent might perwit greetione poroorning the eegoinlitlon of
rights sgrinat it in tleae etreaza 10 ta dotermined, thet it rould
not care to hove determined now orT 4n that tribunal.

Tt s not st oll clear that ikese suita can reecli o
determining ot mll eatimf{pctorily the rights of the powcr inter-
gotp or those of the McFhorsom intereeis, becsuse obf the inchoote
natore of these righte. Jurthermere, the Indiana have nol been
ppipg woeh water, ao the glasm of the Coverrsant wonld be com-
Fined to ftg purely riparten riphte, end T ghould prefsr to keve
theps riphta adluodicsted whibo & prestor uye of water Fed toar
pade acd the Covernpent woewld ba ir & poesitiosn to heve decragd
to i1t rpghts by way af approprintion, ip addition to 1ta purelr
répsrian rights.

1f the Government ﬁtaga out o2 this ewit, 1te #izkisg
will te 1o no way affected and 1L cac at eny tlre fistend thone
righte wgeipat oihers intereated, and 1t probatly ds ip zo danper
of loping any rightm tecspae of th ome of the waters by oihors,
for the renacn thab s losg &8 landa grentad tc Tndinre rern&in
ipaliensble, ho title theretg can be acquiroed ty adverse poAgOOD-
jon. {fea 32 Epn, 534 40 Yan. J46; 48 Eepm. 1)

1 paver telieye, homever, 1n relyinr upen thia

-



exerption, snd think that any diversion that would bae likelz to
gixinish the water available for and thet oecld Le oged on, the
Governeent 1armd, shozld e enloined,

Cn the other harnd, T renlige that determinstiornns ax
to priorities und extert of pae hy othsry made in thapve sulte,
while pot binding on the Government, would have sorme wolight An
e future trial, uniees clanrly axcoealra.

T gm, on the whole, Inolined to the opinion:

let. That the Goverament ahoold not oo into theome
prita ard sobkwit 1t Aphte tuﬁa.ﬁtata Tritnnal.

End, Thet ths ﬂnvurnmnnt-iﬂ undar no chligption to,
and 1t wonld not be adviankle Ior 41t %o inatitute anm edjpedieaticrn
procaading 1n ite own loprts to tere the plarce of the suite now
ptarted 1r the State Tribensl ,

Zrd. Thet while the Covrt nrouatly hez npo jerizdiotion
aver thape Tndian defecdsrts, snd caTtatnly hes nd Jerfpediction
ovar the 1onds and watser riphie in cueatdon, belonging to tha
Gevercment, thoese sudite curht Rof to e dgnmored, but they shonld
Le dimmipsed 5o %o tho Todien deferdants, IF the plaintiffs,
aa 13 likely, oanr be pafnuﬂﬂad tﬁ dfarmiga the Tndlans vnloniar-
11y, I thipk thet shounld be done. Foasibly efter aceh u dip-
miasal, the Covernrant, out of conrtesy to Yhe oSiate Trikbumel,

" ghonld met np. Ly wor of aoirastion, 1tz righte 4in theee lundy
ond waters &rd ov-pest to the Court thot while the Government 1m
o way sutomite io 1te Juriediction, the Court sbould reccgnliee

1n 1ta decree the exiztence of the Govermment'e righta.



