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Indian Qeenwcnew
of Stote Leleptivn.

Dee. H, 1914,

The Lom-issionser

of the Generzl Tand Office.
Myodesr . Follnen:

Pecoint is me.novledged of sour oflice letier doted
Ogtober 22, 1016 (GBECEG “FB™ GIG), &nd the enelosed oDy of
g2 TenoTt subnitied by ldneral Inspecfor Joseph Jenseq, con-
cerafng tie LBY of the WE:, Sec. 25, T. 30K., R, 5§ 3., L.3,I., .
Heveda, wriell tract wae certified to the Stite on Jeaucry 17,
1898, uzder the provisione of tae =20t of June le, 106
(21 Stut, L., E27).

The reort snd Ihe seversl cffidevits ouboitted
tooraithn AeTs been csarefully conaidered and it is noted
toat ponr offlee is oot withowt doubt of the expedloney
nf recoowending sn 2ttzek onon the coritificction to the
Stete oF the 1ond zizimed hy the Isdizn, as roeormended
by the limerel Inepector. In itnis conrection tour sttention
ig invited to the feot thut in en spinion dsted Fovenmber 19,
1%1E, the Ltitorney Gencral answesred effirrativelr thet the
Interior Depzriment hse jurisdiotion over lanés of giniler
evetue ofter t.¢ lapee of the linitetion period vrezoribed

in the ¢t of Marer 5, 1091 (26 ¥tot. L., 109%). In the cose



presented the lendis invelved were indennity school lznds se-
lectad by the S4ete of Colorado pyrowcet to the etz of Zarch
Z, IATE (16 S4cis, 474), ond Fedbreery 28, 1021 {26 Stots. 786!
The Apt of 2495 iz the Celoredo Enablins Zct Lopd Cecticn 16 of
this ot nrovides:

MTnet 2l)l minersl fande 89011 e emented
from the srerotion wnd gronis ol thizc oet.

Tne 1rmd =ow vnder e-nelderstion dis of gimilsr gict
in tFet Lt iz not of £ eharoolker prenved LFE Ve 2gv o7 June
16, 1880 (21 Stasts. L., BEY), zrd was fherefurs mot subject
to pertiTticltion to tre Btste. (Bee Cectlon D&40 Heviszed

tutotes ). Tue coriificotlion therclfore 18 @mll cxfi vold.

In view of These fmels o Lo BP0 i ovbeditea
pr. beiils of the Indisn, ihin Office iz povwlie™icd thot there
iz srole jnatifiestion for & heoTiks to deternine the rignite
of tha Indien, reperdless of tne fact thet pevenicen yeoars
heve perged cimee sastifiecvicn.

It 3z elesr from +he recoTd thet tie Indiar,,

Joe Tiwoke, w2 oceunylng &nd ionroving the fract long rlor
to Lay 31, 16887, 'hen the fand s selected, pnd Jopwary 17,
1668, waen the seleciion vas szpreved. It is £lso clacr thzt
hoth Ire D. Yires, by vhom the lond woz acleeted, ond his

son, Susnler L. Wimeg, Tho »rosany holder of Sitle, had

1

Imovrledze of suen Indiso opgoeni=nol.

In e intere-ta of thae Tmdi=n, Joe Tizoko,
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DEPARTMENT OF THE INTERIOR
QENERAL LAND OFFICE

o
WABHINGTON Varch + 7 ,1%14,

AR FaLY Tl
COMMIIRIONER OF THE OXHLAAL LAMD 0FFLEE

Ipdian nacupancy of

State Splection. /  ar voaw g, )
]

To the Coamissicnax ¢ |
IUN 1 1918

of ITndian Affairs, G131
My doar My, Salls:- /

July 18, 1914 amd Junm 9, 1918, J. A, Duvral ,
a resident of Ruby Valley, Hevada, writlng for Jo=
Timeks, #n Indlan about 65 ymara old, mads complgdnt
that Stanley L. Winew, of Fuby Vallay, olaimed mm;'r-
ship of the NE} ¥®} of §ga. 25, T. 30 %,, B. 53 R,,
M. D, 4., 1o thq Blko, Yervgia, land dig¥riot, upon
whish the Indlan ., Jos Timoks,and othar Fnddans, were
ilving nnd had bsen riving for mors than 40 ysars.

By offloe lstter of Qogover 22, 1515, a popy

of & report sutmitted by = minersf inepootar of this of-

fiop under dats of potober 1, 1915, war tranmmitted to

ypur office with ths r=quest that after conaildaratizm
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thareof you submlt such reqcrmendaticn in the premisom
as might ba dgumd EIopaT. Dagember 8, 191085, your of-.
fios rapiisd (Land-Allotments 125909-1% E Y €) inriting
attention ts an opiniom dated Hovewboar 1%, 1913, In which
the Attornopy General holds that the Intericr Department
has jurisdiotion over 1ands which, as in ths present ocaes,
have basn gartified to tha Stats of Fevada, aftar the
lapss of the limitaticn pericd prescrihed in the ast of
March 3, 1891 {25 Biat., 1099].

Thie subdivialon was selscted by the Btate of
Hevada under the ast of June 16, 1880 {21 Stat.,287),
Xnown as the "tap million aors grant,® 1o llsu of ths
148th snd 35th seotlona granted to ths State of Navada
by ths United States 1n acoordanss with the act of
Narch 21, 1984 (13 8tat.,30)., Baid subdirizicn was n
part of list ¥o. 205 filed May 31, 1897 and approved
Farmunry 17, 1893, under olearllist Ho. 25, an certifisd
by letter "G of this office dated January 28, 1894,
Pricor to 1885, when thiws land was surveysd, it wam odou-
pisd for about esven years by L. H. Hasd, who was a squat.
tar and farmed the aama, Head ao)ld his gquatter'sa right

to ]I v, Fraeman and in 1875 thepgs squattere’ rights

—2- l_'
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wara purchesad by Ira D. Winea, In 1897 Mr. Wines madwe

-
purchasa from the State for this lend, exbracad in iis -
galection referred ta, d2apite the fact that if waB oo~
cupied by certain Indians, among them Joo Tinoke, and
fpllowing the agpprovael of the State agieation, e porT-
mitted them to li¥s on the land. Hr. Wines tima turnsd
aver his Interesta to his two sons, and the ¥E} KE} of
Sap. 06 was deaded to Stanley L. Wines, one of the sons,
in 1914. Upon purchasing the land, Stanlsy L. ¥ines
mnotifiad the Indiene of his ownsrskip at the timslthay
wara cuatting hay and he took the hay for his own.use. As
a repult of thiz action, Joe Timoke rejuessted Mr, Duval
+n makes ths compleint above raferred to.

The oplnicn ¢f the Attorney Garneral, referred to
in your lstter ¢f Dscemter B, 1915, has bean carefully
considered. ©On page 7 of the opinion it ie statad:

4If the grant in this ozee had authorizaed

the selagtion of indemnity sckool lands 'eubjeat

to approval by the Secoretary of the Interior . ..'

I ahcould be conatrained to hold that the ap-

proval of the Secratary pamsed the title without
ragard to the Commiseionaris cartificate and
unaffescted by Bection 244% of the Ravised Btatutes.”

The Act of Jups 16, 1880, covering tﬁﬂ presant

oase, providss for the sartifieation by the Commissioner

of the Sszmeral Land Office, "epproved by the Secretzary of
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the Interior.® Undsr the A.ttnrn;a;r Ganeral's opinlon,
therefcors, title has passed from the Governmant and may
te reatored, 1f at all, only by euwit in the courts or
Toluntary ra0onveyanse.

The United Stales Bupreme Court, in ¥illiama ve-.
Tnited Stztes (138 ¥,B.,514), & Havads cage, held:

"It cen not be doubted that tha oertifica-
tion cperated to trenafer the legal tlile to the
State," _ .

oiting Figher end 01Connell (115 U.8.,202), a California
case, whareln the peme tpinion was expreaaed. Tha
certificetion $0 tha State of Nevmda woa set aside by tha
gcourt, because the lands were not of the sharaoter con-
texplated by the grant.

1f, ag agmarted, thare wep fraud in the acguiel-
tion of title in this cape and this office could provs
that fraud and that it hed no notice of 1t for A perind
vf glx vears prior te the hringing of the suit, we coculd
undsr the theory of tha law of ¥Yarch 3, 1891, nx adopted

by the GCovernment, nevarthaless bring sult in this ui.u,

notwithatanding the lepae of L1, This offica foubts,

hewever, that the showing of facts werrante A Pro=
gedure, and I have the honer te =m0 mdvise ¥ ‘fﬂEa.
!
Very respoctfully, ii
i
c aelonex.

2=-20 RAFP - -
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1265805-15 DEFARTMENT OF THE INTERIOR
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=
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Tnz Sesratary of the Interior. jud 11916

dirs G0R34 6235 /

Thera 1e submitted herswlth the BoITIppPoTdendd

. "*;— L L "‘FP‘%\

The Haonorablés,

hetgeen this Office and the Geparel Land Qffloe, conierning

3 selegtlon by the State of Pevzda under the hot of June
15, 1mad (31 ftat. L., 5g7), of the WEf4 of HE/4 of Seo0.
25, Twp, 30 K., 0. 58 E., ¥. D. ¥.

The record ancwe that the tract in question wad
sargified §o the State oo Jenu=ry 17, 1lE88, and that the
title iz wow vesbted in atanley L. Wines, of Buby Yalley,
Yevada, The record furkher chows thet thie traet of land
was mocupied and improved by Joe Tipoke, 8o Indian, long
splor to May 31, 1887, the date agid land wam selactad
by the State under the hot of Juns 18, 1680, supra-

Particular astention 1e invited to the report of
Wineral Inapecter Jensen, and the affidevite aubmitted
therewlth, whioh wlth Lwo expeptlans bear out tha clalm
of the Indian as to hie gooupation and ues of the land

priar to thefllling af the State gelectlon. The WG

i
J.-;h LJ_.#-" 1
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Excgptinna are Ire D. Finea and Slanley Winewo, fa%her
znd sop, the latt=r beipg the halder af the record title
to the land,

In view of the factas presented to this Uffice by
tne Comm:saloner of the Geners]l Land Qffice in hle leattar
af Dotober 32, 1915 [herewith}, it was augsested that in
the intersst of the Indian, Joe Timoke, the réecommendation
af the Minzral Inapector be followed and thet a hearing
be held =t which the State of FRevada be called upon to
saubmlt evldenhce to show that the tract involved wea wvacant
and unsacupled lapd at the tilme of its eslection on May 31,
1897. In connection with the sz2se, attention mwae invited
to an oplnion of the Attcrney Genersl, dated November 1B,
1515, holdinz that the Interlar Department has juriedio-
tion over lands of eimllar etatus after the lapse of the
limit=tion pericd preseribedin the Act of March 3, 1881
{25 giet. L., 1089). It wae esuggeated that the land in-
volved wae ot of & character granted by the Act of June
18, 1880, supra, snd wae therefore not subfeot to certi-
fication to the Btate.

In hia letter of Margh 24, 1916, the Commlaeicner

of the General Lend QOffize 1n conetruing the oplnion of

piLED B B b B
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tne Attornay Goceral above referred to held that the

title to the land hed peseed frow the Government and

tohat 1t mizht be rastored, if at all, only by =uit

in the Courts or yoluntery regonveyangs. He furtber gaids

A1f_, ae asasrted, there was freud 1n the
acquisition of tlfle in thia caae =znd thia
office cculd prove that fraud and that it h=ad
no notise of 1% for a perigd of elx years
prior to the bringing of the guit, we could
under the toneory of the law of March 3, 1891,
as adopted by the Gorernment, nevarthelesd
bring ault in this <aes, notwithetanding the
lapee of time. Thia affice douhta, howaver,
that the showing of facts warrants guoh a
progedurs, and I have th= honor to e0 adviee
your gffioe.® '

Contrary toe the oploion expressed by the Oom-
miaslcner of the Geperal Land Of fige this Qffiqe believen
that the fecte warrant the fllirg of sult 1o recover
possersion of the land rezprdlesa of the lapee of tlme.
However, befars preparing the caas for presentation to
the Department of Juetipe, 1t im reggmmended that the
sostm pe laid before the Bolizitor for the Interior

DsparTtment for an opinion as to the wigdom of this course.

= M

FRH 4-6 Pt LoG Chilef Clerk.

gFH 11 1916
Referred to the Soileltor IorF the Interior Department

for an opinien om the guestion gf precslur agentsd by
the Indian OQfifice. -

At

-
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ceraRTHERT QF THE IHTERIONR
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B. 9978, RTRE W EH:

ciete seleotion in conflict
with Indinh cccvrinsy.

T
L)

» :
@ﬁ

™he Sacratory of the Interier.

"I*F
gir: : :: o',

My opinlen is ngkmd on the guesticn of precedure,

T

aphmitted by the Inlian offies, raleatliva to 2 aeluctiﬁn by the

gtpte of Uevadn of the ER. + ¥®, 1, S=e. 25, T. 30 M., R. 5B R,
ander the Ast of Juns 15, 1680 {Z1 Stet., 287}, granting two
millien eeres of l:nd ﬁn enid State in Ilen of pactlions 16 and
x3 nf 1and theretofors pranted to the Stats by tha United States.
The 1and was aclected May 31, 1897, and certified to
the Stete Junuary 17, 189B. I+ was supséagueantly turghisad from
the Stete oy ITe L. Wines enl #old by hiz to hla &m, Etanley
1. Wines. TRaport. has besn mzde Lo the Indien Offios, RoCOM=
ﬁgﬁiad'hy affidavite, ia which it is 211egpd that long prior ta
the time the land was caytifinsd to tha Gtate 1% *an aunufial
and improved by one, 0@ Ti{moke, an Indiaf. It is the purpoEs
of that offica ta present the matter to ths Depertment of Juatie
for ingtitution of suit to recover possesaion af the land.

Eection O of the Aet of Jue 16, 1880, provides:

/ 3
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ha jends horein grentsd shall be selasted by the Ttats
cmthozitise of sald Staie from sny wmayroprinied, nop=minerel,
pitlie 1rnd in gaid Stata, 1im guentitlze pnot lecz than the
srrllast Looral anbilwision; and whin sajected in confornilty
with the torne of thily asi tha sura &kx11l be dvly pertified
to waid Etete by the Commiscigrer ol the fivmeral Lanl CfTics Aand
arproval by the Csorotary ef the Tniexlor.

hix mot oply zvthorizes tho oiete to selisot Tunarcrorriztedt
publls 1uni. If tho 1and i appropriztad ot dute of the Dicte ea-
jastien, th=n it fo not of tpe ohrrooter sontzoplodsd Ty fha prund
1erds in gee snd oceupancy of Indlims ars= pot TFunsprronrinted®
pvtliz 1amie. 6 L. Do, 241; 74 L. D., 413; 3 L. D, 125 33 . ]
Afid

The pepvavinds of titl= by cortifizntlson ®ob sutherized by
the not of Auguzt &, 1854 {10 Gtat,, 245; Scctice c&4% R. 5a),
wrich prorvilzi thut whaze yeni Led besn o phould thursalter b
grinted to any one ol the seyrrsl states and tcrritaries, and
the law 4id nel scovay the f=a ciwmnle title of wuwah lamds, oOF
reguire vatents ta be jacued thorsfey, the 1ists of swekn londs
shich hed beso or cipht thereaftar te partified "shali be rez.Lris
as vonveying the fee wimnle af @ll the lends esbraced In such
1{tp that ere of ths: ehurergler sonterplsted Ty sueh net of Bongr
aud intend24 to be pranied therebyi but skere londs avbraced In &
jists ere met of the shuracter embriaed by sueh aets of Conpress,
and mre not ivtenisd io bs grantad theraby, tr= tioile, ac fer uas

thame lsnds ore conserned, shell be porfeotly fnoil And void, end

na right, title, giaim, or intersat nhell be acnveyed thezreby.?

N ’ 3.
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1t was held in Frasher v. 0'ConneT (115 T. 5., 102],
that 1isto cf lunils acrtified to 1= ~tate comvey =8 complots
B Litle &6 nmihEntd. Tm Vi1liacy T nited Ctotas {138 . &.,
514}, o Hovals StUuE, pppalralez ke iet el Suns 15, 1F86, and
atting tre case of Froshor f. C'CenreT, b TR reldr

[t =cn not be doulted it L gertiftostion oy rated to
tranafer the el title to &z Etote.

Tha sfgsg rule Dk veen Tellowsd in the Taprrimont. 9 Y. D.y 1065
24 L. D., 166; 29 L. T, 1374 5F T. D., 730

In Pocrs ¥. Robtine {96 . c,., Hany, it wes rald that

A Tetant for Tubllo 1anty «ten iisusd by tha Lantt Dersri=ent
poting within the Bcop? pf 1ta autrority, ant o aviiverzd te end
racapled By tht pIrnte%, THLBED the tern] titis to the lend.
Ari tnz covurt rddsd;

Eut woon freil er ciatekc oY ciseopatroetion of rhe lew af
tna aese exizats, £z Upnjted Stodas, aof angy aentasting aymiwant
for the 1z, oy heve zeiier In z eonrt of equliy.

In C2r-enie JTrom frorrany Ta Thited States {16% T, ., 579,
+he pourt caid:

Yy ine ivorhecow sni migtikes & rotent 4u thia sree Yo been
jagued, end the pffeat of snob lcare j to trrmafer the leord
£1f12 ar! rouets From the inzfediction af the 1mpi dsvertment
the inguiry inte epd vonelderstlion of euak iluputed quest ions
s Toat.

mny azt of June 154 1s0p, sranting llew 1rnia to the Etute
of Hrvudi, jrovides feor csytifizetion by the fenzrel land Allct
of the londn eeizotel by 4ha Thute end "epprovod by the Taoreta
o tha Interior®.

=Fa
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In an cpinlon by the Attornsy Gonerml under deota ef
Novarber 19, 1915, 1t was said: |

If the grant in this cese hid suthorized the selootion
of indernity sohool lanids ®"subjest to epinroval by the Czoretery
of tha Intericr,” e In & sinilar grant to Californin {aat of
March 3, 1853, ses. ¥ 10 Stxt., 247), or ®with ¢he anproval of
the Secrutary of the Tnterior,® as In the grent teo the Dekotas,
Uontane and Pashington laot af Februery 02, 1809, aeo. 10; 25
Btat, &79), I should e conetr=imed to hold thet the spproval
of the Beopatary passed tha title aithout regard to the loo-
misnlon=er's gertificate and wnaffeocted by section 244D of tha
Forised Statuten. {(Mullan v. United Btatons, 118 U. &. 271, 273,
2758; Jobansan v, ¥uehipeton, 390 U. &, 179, 184).

From the ferezoing it 18 cprarent thot om title to the
"and pertificd to the gtete of Nevade han paaged from the
GCovermment, the only wey to recever the same lo by cuit In
the oourts pr voluntery reconveyance. This heing true, the
only queation rerily prevented by the Indiun OTfice i3 mo 10
whethey the fuata s8 to Indian ccoupuncy prior te the Btats
aglmgtioy mre sufficient to warrent sdbmiasion of the ratter
to the Dapurtment of Justice for institutlon of sult. Ky ¥lew
j5, after exactination of the evildence In hand, thet e prima
fugie showing hes bean medes auffisient to Juatlfy the rproocsiura

sontemplated by the Indian Offige.
Yery ::eﬁp-::ut;u}}y
W - .::l;iicsitnr.




